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Passed by Shri Uma Shanker Commissioner (Appeals)
1 Arising out of Order-in-Original No GST-OGIRefundIZSIACIKMMIIntas!2018-19

Dated 01-Aug-18 Issued by Assistant Commissioner , Central GST , Div-VI ,
. Ahmedabad North.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

qﬁﬁrw,swmwwwmmﬁwwﬁmz—

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

Critg arffa 1994 @) GRT 86 B Sferfal Tl 1 =T @ Ul Y S bl
‘ Under Section 86 of the Finance Act 1994 an appeal lies to :-

qfdgw &t qie |l Yo, Wwwwm@awmm am. 20, = AT
ziRyeet wrarsvs, Hefl TR, JEHAGIEIS—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.

(i) ordiei AR 1 Rfg ordfTE, 1994 @ R 86 (1) B afeifa i ATy
forepraet, 1994?%&1??{9(1)fﬁaﬁﬁﬂﬁu‘rﬁﬁmw.€r—5ﬁawq%ﬁfﬁaﬂm
qaaﬁﬁqdwa%wamm%ﬁwmaﬁﬂéﬁrwﬁ yferdf

S o) ARy (@ R g wfoR ufd 25 il wer Ry e =rarfRreer &1 =arde Red
3 gt & Afa wdeRe 85 96 @ s & WErw NRRER B A W X@ifhd db g & W
i ol Qar” B A, A6 DI AN AR SR AT ST WU¢ 5 A Al IU PH B g8l @il
1000 /— NG ARl 81| SRl WarR Bl AN, @t ) HiT 3R ST WAl AT WAY 5 <R Al
c0 < T €1 <l WU 5000 /— I AT S0 | Tt AR Y A, @Sl Bl AT SR S
ST WY 50 R AT ) GaTeT & a8 WY 10000/ — W A grfl |

(i) ... The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate

. Tribunal-Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
" Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed

~against (one of which shall be certified copy) and should be accompanied by a feegof RS~
- 1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 2
less. Rs,5000/- where the amount of service tax & interest demanded & penalff
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where thg;ay

service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, irfe th
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) fariier arfIfir 1994 @1 ERT 86 1 Su-aRpEl g (2v) B Fewfa e A Fremrach), 1994 @ fam 9 (20)
& st PuiRa Wi gEdl-7 § @ o wardt v TG WRI Aga,, Bl IWE God (ardrer) @ améer @l (OIA)
i @ wafera wfey wf) iR SR

ST, WETd /S YA ST IeTeTeh a=fa Swre e, e =IREReT B e @ gy < g
sreer (O10) @1 ufey Wt & |

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OI0) to apply to the Appellate Tribunal.

2: qereR SraTery Yo SRR, 1975 @ wdl W a1 @ affa feiRa fee srgam i ey wd RO
it @ arey @l ufd R 6 650 /— R @1 e e fewe e B Alfev |

2 One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act,1975, as amended.

3. e gep, Ieurg Yodb Ud WATAR ardteir =T (@) frammaeh, 1982 W Afda Td s wafer Al Bl
<fefera @ arer frasi @l 3R e il T ST &1

3 Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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o 3t gerd ag B 5§ ORI & wrawTe e (@, 2) AR, 2014 $ 3mwsT A qd ot
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount

specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F

of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the

Einance‘ Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
rores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
4(1) 3@ Wasr 9, sﬁaﬂ?}ara}?qﬁrwﬁﬁqﬂmw%mmmﬁaﬁ 3TET e AT §U8
fyafer gY oY Hiar foFw 1T ek & 10% spPTaTal R 31 STeT et v farfed 81 d9 aus & 10%
ag?mmwﬁrmuﬁ?ﬁ%l
4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute. -
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F.No.V2(ST)120/North/Appeal /18-19

ORDER-IN-APPEAL

M/s. Intas - Pharmaceuticals Ltd., Corporate House, Thaltej,
Ahmedabad (henceforth, “appellant”) has filed the present appeal
against the Order-in-original No.CGST-06/Refund/23/AC/KMM/Intas/2018-
19 dated 01.08.2018 (henceforth, “impugned order”) issued by the
Assistant Commissioner, CGST Division-VI, Ahmedabad-North (henceforth,

“adjudicating authority").

2% The facts of the case, in brief, are that the appellant, a
manufacturer and trader of pharmaceutical products, filed a refund
claim Rs.1,24,56,627 /- on 23.04.2017 of service tax poid by them on notice
pay income received from employee which was rejected vide OIO No.
GST-06/Refund/07/AC/KMM/Intas/2017-18  dated  30.10.2017 by the
original adjudicating authority. Appeal against said OlO was allowed vide
OIA No.AHM-EXCUS-002-APP-396-17-18 dated 22.03.2018, pursuant fo
which refund of Rs.1,24,56,627/- was sanctioned by the original

adjudicating authority under impugned order.

3: Being aggrieved with the impugned order the appellant preferred
this appeal contesting inter alia, that payment of interest on delayed
payment of refund is automatic and no direction from higher authority is
requifed, department is obliged to pay interest: that Section 11BB of
Excise Act contemplates suo moto grant of interest; that circular No.
670/61/2002-CX dated 01.10.2002 issues by CBEC stressed payment of
interest which is binding on the department; that since the department
has unauthorized/unlawfully retained amount of refund, not to pay
interest is equally unjust; that Interest on interest is held in case of Sandvik

Asia Ltd v/s CIT reported in 2006(196) ELT 257 (SC) etc.,

4. In the Personal hearing held on 05.09.2018 Shri Willingdon Christian,
advocate, reiterated the grounds of appeadl, stated that interest was nof

paid and provided copies of citations.

9 | have carefully gone through the appeal memorandum. The
limited issue which requires determination in the case is whether the

appellant is entitled for interest on refund amount. Section 8- ‘f the




F.No. V2(5T)120/North/Appeal /18-19

“Saction 11BB. Interest on delayed refunds. -

If any duty ordered to be refunded under sub-section (2) of section 11B to any
applicant is not refunded within three months from the date of receipt of
application under sub-section (1) of that section, there shall be paid to that
applicant  interest at such rate, not below five per cent
and not exceeding thirty per cent per annum as is for the time being fixed
by the Central Government, by Notification in the Official Gazette, on such duty
from the date immediately after the expiry of three months from the date of
receipt of such application till the date of refund of such duty :

Provided that where any duty ordered to be refunded under sub-section (2) of
section 118 in respect of an application under sub-section (1) of that section
made before the date on which the Finance Bill, 1995 receives the assent of
the President, is not refunded within three months from such date, there shall
be paid to the applicant interest under this section from the date immediately
after three months from such date, till the date of refund of such duty.”

Explanation provided under said section stipulates that;

“Explanation. - Where any order of refund is made by the Commissioner
(Appeals), Appellate Tribunal, National Tax Tribunal or any court against an
order of the Assistant Commissioner of Central Excise or Deputy
Commissioner of Central Excise, under sub-section (2) of section 11B, the
order passed by the Commissioner (Appeals), Appellate Tribunal, National Tax
Tribunal or, as the case may be, by the court shall be deemed to be an order
passed under the said sub-section (2) for the purposes of this section.”

6. | find that the issue of interest and its interpretation has already
been settled by Hon’ble Apex court in case of Ranbaxy Laboratories Lid
v/s Union of India [2012 (027)ELT 193 SC] and any confrary interpretation is
bad in law and not tenable. The original authority should have
scrupulously followed this wherein it is held that:

(9) “ It is manifest from the a fore-extracted provisions that
Section 11 BB of the Act comes in to play only after an order for
refund has been made under Section 11BB of the Act. Section 1188
of the Act lays down that in case any duty paid is found refundable
and if the duty is not refunded within a period of three months from
the date of receipt of an application to be submitted under sub-
section (1) of Section 11BB of the Act, then the applicant shall be ,’
paid interest at such rate, as may be fixed by the Central
Government, on expiry of a period of three months from the date of
receipt of an application. The explanation appearing below the
proviso to Section 11BB infroduced a deeming fiction that where the
order for refund of duty is not made by the Assistant Commissioner of
Central Excise or the Deputy Commissioner of Central Excise but by
the court shall be deemed to be an order made under sub-section
(2) of Section 11BB of the Act. It is clear that the explanation has
nothing to do with the postponement of the date from which interest
becomes payable under Section 1188 of the Act.

Menifestly, interest under Section 11BB of the Act becomes
payable, if on expiry of a period three months from the date of ﬁ{jﬁ?;\
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refunded. Thus, the only interpretation of Section 11BB that can be

arrived at is that interest under the said section becomes payable on

the expiry of a period of three months from the date of receipt of the

application under sub-section (1] of Section 11B of the Act and that

the said explanation does not have any bearing or connection with

the date from which interest under Section 11BB of the Act becomes

payable.”

7 From the above citation it is clear that interest under Section 11BB
ibid becomes payable on the expiry of a period of three months from the
date of receipt of the application. Respectfully following the decision of

Hon'ble Apex court | hold that the interest should be calculated and paid

accordingly.

8. Hon'ble High Court of Gujarat in case of Kamakshi Tradexim (India)
Pvi Ltd v/s Union of India reported in 2017 (351) ELT 102(Guj) has
categorically stated that department can't take stand contrary to the
decision girven by the Apex court. The facts of the case on hand are

similar to the said cases and cg’regoricolly applicable.

0 In view of the obove,' the appeal filed by the appellant is

allowed.

10, 3rfrerehall AR & T TS 37efiel AT fTeRT SURIeR cidieh & fohalm ST &

The appeal filed by the appellant stands disposed of in above

terms. S
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Centrdl Tax (Appeals)
Ahmedabad
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By R.P.A.D.

To,

Intas Pharmaceuticals Lid.,

Corporate House Nr. Sola Bridge, SG Highway,
Thaltej, Ahmedabad-380054.

Copy to:
_ The Chief Commissioner of Central Tax, Ahmedabad Zone.

1

2 The Commissioner of Central Tax, Ahmedabad - North.

3 The Additional Commissioner, Central Tax (System), Ahmedabad
North.

4. The Asstt./Deputy Commissioner, CGST Division-VIIl, Ahmedabad -
North.

5. Guard File.

6. PA. File
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